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'PLy

DOC BDdriqua Diu de McComas ("McComdIl), by her attlWDeyS. replies to

proceedg, initiatal by the CommiIsioD tbrougb a Nodce Of PgopI '''''''MiD'. FCC

97.3fY1 ("NPRM").

I.

PJmOONAaY STA'l'BMINI

1. Rio~ BroI*Mting Compay ("ROB") is cme of four mutually exclusive

appIicaots for a Class A cbanDel in Rio Grande, Puerto Rico (within tile San Sum utbaDized

area). Tbc enm,.. plliDly ate desiped to advance RGB's compttidve poeitkm in the Rio.
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GraW procmting. but ROB has tiled the Com... without serving the o1ber parties to this

proceeding, which impropriety McComas will address UJJder separate cover. At this

jww;ture, it is sufficient to observe that ROB's comentiona are Helf-serving, sterne and,

ultimately, of no use to the Commission in this broad-gaqed rule-mating pnx:eediDg.

Spectflcally, the QlJJ!III'i"'1' laqcly duplicate RGB's contentions bcfon: 1bc Commipion.GII

_, in the Rio 0raDdc comparative proceeding, while the iDstaDt rulemaking deals with

acrosHhe-board policy questions, ~luding expedital dilpatcl1 of the COlllDliBsWn's

busiDess. Put otherwise, the Cmrpncntl are not property before the Commission in d'lil

ndcmaking proceeding.

2. Thil is pointed up by the COInnms' failure to address, in wbole or in

put, specific questioDs upon which the NPRM invites comment. 11us, RGB falls to

addtess, as requcstaI by paratrapb 13 of the NPRM, whedlcr the Commission hu authority

to dispose of mutlJllly exclusive applications other than through auctions. RGB also

cuentiaJly fails to beed paragraph 21 of 111: NPR.M:

"••• 1'IIOIe c:allmelll1ltm advocatiDl enlfiD.,. .. or
comparatiw~ for mutuallyex~ applicatioDs
peadq1JcflR July I, 1997 sbouJd cglt" ""' tbpjrpn--I-.-,lWI4
rg.gtiyel qitaia wqaJd be i....io.
",,,,'Mi. mira. apt i!'kMOyPI".D"""P" and
- .... bow ,. RJRD«P' critr.ria MWId ....''1 aood or
ldCr mice or pyc some indqwa" pgbIjc i-.pl."
(FJnphuis added.)

July 1, 1997 conflicting applications may be decided other tban by auction, and if so,

whether the applica1ioDs should be: ICIOlved by auctim. as the NPRM proposes, or by

~~, with their multi-faceted warts. ROB's on balance silence on tbcsc

matters strongly supports the conclusion that (A) the Commission lacb authority to revert to
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comparative IariDg proeeediDp, am (B) any sucb rcvcnion would do violeDCe to the public

itJtaat. 'I'bcse CUlJClusions derive overwhelming support from review of apposite hiltory.

law and policy in this area., set out in Part n hereof.

n.

A.

no Oppieiog Is BIgain:d To RcIoIvt
BmwIq" ump' BmbJli!iy In All em By Aprrinn

4. R.GB asks for comparative hearing disposition of tile Rio GrmJe

proceeding, witJlout as noted. addressing tbe issue of empowerment • which is ID open issue

in the Commiuion's opinion <NPBM. par. 13). McComas, however, submits that the

Balm:cd Budget Act of 1997 categorically forccloees and famids beariDgs. supcnc:diDg such

procerAbIp with auctions. Any doubts on tbis score arc rooted in sem8Dfics, but semaotk:s

must yield to the seuse of the ConfClence Report:

-New Sa:tion 3OIJ(b) RfIIkes tbc Commillion to usc
co....itive biddinl to teIOlvt lIlY IIII1DIJ1y exclusive
appIicatioas for ndio broU:ut 1m- that were fibI with the
ConnrniMiml prior to July 1. 1991. ("P,,-IddI:d.) (U.S.
Code - Cqrcaional BD1 AdmiDistnItive News (No. 7)
~ber 1997, p. 194.)

l'J:w: Comereace Report'. language is cxpreu. expnc:itand unbending, aDd sbould be

rcspeicted. reIepdlll comparative hearings to the history boob.

B.

As A __ Of Sqund PolicY ]'he Cnppjgjpg Should
BMoJye c.s Of BroIdcut Pd_ BlcluIiYitt By Auction

5. AlI8UJIling, as a tbeoreticallDltt1Cr, that the Commission hal latitude to

decide that pre-July I, 1<NT mutually exclusive applicatiOlll are grist for comparative
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beariDp. the Commission oonctlIcIcss RhouJd exercise its administrative dilcretion to supplant

hearings with ala.-lions - for the R:UUDI sel oul in panpapbs 14 - 19 of the NPRM KDd abo

because orderliness, timeliDes8, finality, fairness and equity thcICby will be served. Tbac

goals caDDOt be achieved in tbe absence of staodants, and unfortunately the CommilRion bu

been unable to formulate 1cgaJly sustaiDlble staDduds, for OYer five years, followiDg

invalidation of the Commission's integration policy - and no end is in sigbt, among other

reasoos, beeaUle the NPRM cia the ob8ok:te faL10r of ItdiversificationIt as likely to have

comparative relevance, notwithstanding the 1996 amendmeID to die COllUllUllic:atins Ad,

IIIl the Commission's iDditference to local coa:eD11atiooa of com.rol. In the instant It~levmt

market" of san Juan, eight sta.tioDI em be under common CODlrol and the Commission

routinely c:ndonca such coauJtrations without conducting meanqruI, if any, aDti-tIUSt

anaIylCl. Thus, Commission reliance on "diversification" wooId be DO lea Itarbitrary· than

the Commission's prior n:liaDce OIl iDlegration, aDd the Collllllission'a Rliancc on

divc:niftcatinn woold result in pmIonged litigation in cue-after-case, bJ:IudIoI specifically

the Rio Grade procccdq. Such~ litiption wooId 'W1IB ()wnnriMion raouteeS,

delay new sc:rvicc to the public, am exhaust HtipDts.

C.

F.... aglgg

6. The NPRM JeCOIIlizes the need for fair play in this DIItIe1' and ROB

!leen to C8pta1i1Je thereon, arguill! that all rour applicants bave equities flowing from their

hearing costa ud their imputed expectations of 1m yean ago (1988), when the Rio Graode

applications were filed in respooae to a cut-off tilt (CopM., PIt. ISl. However, ROB's

claims are facially defective - 0Dly Unital Bt'OIdCasting Company joined with ROB in



requestiDa the Commission 10 revert to bearings. As tbe NPRM (par. 14) nota, " ...

applicantR have no VCRtal right to a comparative bearing ... " and ROB's Comment3 present

no evidence, j,e., corporate mirutes, company records, cont.emporary com:spondencc that

RGB ftled its application, because it believed - in 1988 - that its application would be

resolved exclwdvaly nn the boil of the "standard comparative iABllC". Indeed, ROB'!' !IO-

called "expectations" constitute no more thin post-mc ratioDalization, given that RGB could

not forccut its competitors and their comparative atttibutl:s at the time of filing, so ROB had

no reason to loot to beariDp for disposition of its Rio Graodc applicaUon. Moreover, there

are multiple otber good reasons, for rejectfDg ROB'sIl~" claim as hollow, namely:

A For at least 30 yean prior to 1998. IUCtioDs bid been mentioD:d
in the trade prell as an a1teJ:mdve to bearings - 8rMdpetj•• February 24,
19.58. p. 200. refemld to II ••• A propo" that 'television frarl:hiles' be
awarded to tile higllat bidder ..• •

B. Prior to 1998, lottcl ics aiM were bro841y known
as poteDtJIl abemadvca to bearings.

1'IIe upsbot is that RGB's 08feDSibJe "Great BxpectaUoos" lie unsupported - ....

insupportable - and an auction procedure woulcl be fair to ROB. At any eftIltB, any auction

procedure would be fair, in context, bee.- auetioos will expedite new 8CfYice.

m.

CONCLUSION

7. Auct.ionIIm required for l'CIOlution of all coDflictiDg broadr8

applications but, assumiDg the Commissino. has discretion in the prcmiIcs, auctions must be

--~
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adoptied as a matter of discretion in order to flci1D1c the prompt dispatch of COIDIDisIion

busmea aDd to bring new service to the public.

Respedfully submitted,

~ D1AZ DB MCCOMAS

J s:B&Os

ROBINSON SILVERMAN PEARCE
ARONSOHN & BERMAN ll.P

1190 Avenue of the Auaic:as
New Yen, New Yort 10104
(212) 541-2000
(212) 541-4630 (fax)

Dated: Feblvaly 17. 1998
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ClG'JtJCATI 01' SKIlVJCE

I, ANNA McNAMARA, a sccIdaIy in tbc Jaw offbI of RobiDlun SUvemmn

Pearce Aronsohn &. Bermm UP, do hereby certify tbat on d1iJ 17th day of February, 1998,

[ have caused to be maih:d • copy of the foregoiftR REPLy COMMENTS to the following:

John L. Tierney, Esq.
Attorney farUnitl:d~, Inc.
Tierney & Swift
217S K. Street, N.W., Suite 350
WashiDgton, D.C. 20037

Robert A. Zauner, Esq.
Helling BluI:h
Federal Communic:atiool Commission
202S M Street, N.W., Room 7212
WlI8hiDItoD, D.C. 20554

Jobn I. Riffer, Hsq.
Federal ComtruDicItioDs Commission
200 L Street, N.W., Holm 610
Washington, D.C. 20554

Roy F. Perkins, FAq.
Attorney Cor Rubatu P.wI...
1724 Whitewood LaDe
HcmdoD. VifIiDia 22076

Timothy K. Bndy, Esq.
Attorney for Rio GraDde BroIdcutiDc, Co.
P.O. Box 986
BtenlWOOd, Tennessee 37C1J.7

Audio BroBdcut Division
Room 392
Fc:dcnI CommJmicatioDI Comnrialon
1919 M Street, N.W.
WashiDaton. DC 2OSS4



Video Broadcast Division
Room 7C1l
Federal Communications Commission
1919 M Stn:et, N.W.
WasbiDgtoD, OC 20554


